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be awarded if misconduct is proved. However, before punishment is awarded it is
mandatory to issue charge sheet to the workman and give him an opportunity to
offer satisfactory explanation to the charges of misconduct. If the explanation is
not found satisfactory, then it is necessary to conduct the domestic enquiry to
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substantiate the fact that misconduct was committed by workman. This
procedure is the part of natural justice.
Considering the gravity of misconduct and past conduct of the workman the
maximum punishment which can be awarded to the workman would be
termination by way of dismissal.
There is also provision for suspending the workman pending and during the
course of enquiry. This suspension is not in the nature of punishment but only to
ensure that the workman does not tamper with the evidence or threaten the other
employees, who are likely to be witnesses in the enquiry.
It must be noticed that this power to suspend the workman pending enquiry is
unbridled power and therefore it should be used very cautiously and only for
justifiable reason. It is also further required to be seen that although suspension
pending enquiry is not a punishment still it does cast social stigma
This view finds support in judgment of Hon. Kerala High Court in K. Srendran vs.
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an employee. The stigma attached cannot be ignored.”
Since during suspension pending enquiry the workman is paid only subsistence
allowance, his living standard is brought down considerably without having any
established justifiable ground for suspension or any preliminary prima facie
finding that the workman was guilty of any misconduct.
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It is common knowledge that large number of establishments in any industrial
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establishment is suspended pending enquiry his wages go much below the
minimum wages during suspension pending enquiry period and this denial of
minimum wages to him amounts to denial of right to life as stipulated in Article 21
of Constitution of India.
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held that non-payment of minimum wages to the workers employed in various
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Asiad Projects in Delhi was a denial to them of their right to live with basic
human dignity and violative of Article 21 of the Constitution.
In view of this mandate, law is required to be amended so that in no case
subsistence allowance pending enquiry is less than minimum wages as
prescribed from time to time
It is further necessary that for using this arbitrary power some guidelines are
prescribed in the Act, on the basis of which it could be decided if there is prima
facie proof of misconduct and whether the alleged misconduct necessitates
suspending the workman pending enquiry. If the misconducts prescribed under
the model standing orders are seen, it would be apparent that suspension
pending enquiry is neither necessary nor justified in cases where only
documentary evidence is needed to substantiate the charges. In such cases the
related documents can be kept in safe custody by the management and there is
no possibility of the workman tempering with the evidence. Only in cases of
riotous and disorderly behavior perhaps it may be necessary to suspend the
workman, because he may spoil the atmosphere in the establishment and
threaten probable witnesses. It is not clear that how such unfettered right to
suspend the workman pending enquiry can be styled as fair & equitable since at
that stage there may not be even prima facie proof . Many times this power is
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misused by the employer as a weapon in his armory especially during the course
of collective bargaining of service conditions.
The Government of Maharashtra vide amendment 1977 (w.e.f. 2.1.1978)
prescribed certain graded rates of subsistence allowance and they are stipulated
in section 25(5-A) of Model Standing Orders. For first 90 days of suspension
pending enquiry the subsistence allowance was to be 50% of wages, for further
90 days it was to be 75% of wages and there after 100 till the end of enquiry. By
the said amendment if the enquiry prolongs beyond 180 days the workman is
entitled to full wages till the enquiry was completed. It must be emphasized that
this provision was not for giving more money to the workman, but it was aimed at
reducing the time which the domestic enquiry unnecessarily takes. Thus there
was some relief to workman and at least after 180 days of suspension workman
would get his normal wages pending completion of enquiry.
Many Industrial establishments were not adhering to this amendment on the plea
that they had the Certified Standing Order which prescribed different rates of
subsistence allowance and in some cases it was as low as 50% of wages during
the course of enquiry.
So as to curtail and meet the challenges by the employer having certified
standing orders, Section 10-A was introduced in Industrial employment (standing
order) Act, 1946 by Act 18 of 1982 w.e.f. 17.5.1982. By this addition it became
compulsory for the employer to pay 75% wages as subsistence allowance after
expiry of 90 days of the suspension and this was to continue till the end of the
enquiry, irrespective whether Model or certified standing orders were applicable
So as to safeguard the interest of the workman non-obstante clause was added
in section 10-A(3) of Industrial employment (standing order) Act, 1946
prescribing that if the subsistence allowance under any other law in any states
was more beneficial than the provision of the such other law would be applicable.
From this provision it would be apparent that the intention of legislature was to
safeguard subsistence allowance which was more beneficial to workman under
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any other law. It is beyond comprehension that the intention of legislature was to
deny the workman subsistence allowance prescribed by Model Standing Order
which was more beneficial to him then as prescribed under Sec.10A of Industrial
employment (standing order) Act, 1946.
However this object was defeated by wording of section 10-A by prescribing that
beneficial subsistence allowance under any other law would not be disturbed.
Now this provision was literally interpreted by the courts. In case of Bombay
High Court in case ofB”May And Bakar Ltd. vs Shri Kishore Jaikrishandas”
wherein it was held:'The Model Standing Order, as also Certified Standing Orders, are law no doubt,
but they are law made under the provisions of the Act. They are not provisions
"under any other law". In our view, therefore, the provisions of Section 10-A
supervene in relation to the payment of subsistence allowance over the
provisions of the Model Standing Orders.” This judgment was later approved by
Apex court.
Thus it was established that the provision of 100% subsistence allowance which
was in Model Standing Order was not in any other law and therefore maximum
subsistence allowance which could be paid beyond 90 days of suspension would
be only 75% maximum till end of enquiry. Thus addition of 1977 vide Sec. 23 (5A) to Model Standing Order was made ineffective.
Actually it was possible to give purposive interpretation rather than literal
interpretation to Sec. 10(A-3) of industrial employment (standing order) Act, 1946
the clause and ignore the word 'other” appearing before law.
Purposive interpretation by taking recourse to mischief rule is recognized
way of interpretation as held by Hon. Supreme Court in 'Indian Performing
Rights Society ... vs Sanjay Dalia & Anr” wherein it was held
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'When the material words are capable of bearing two or more constructions the
most firmly established rule for construction of such words 'of all statutes in
general (be they penal or beneficial, restrictive or enlarging of the common law)”
is the rule laid down in Heydon’s case (76 ER 637) which has 'now attained the
status of a classic [Kanailal Sur v. Paramnidhi Sadhukhan AIR 1957 SC 907].
The rule which is also known as ‘purposive construction’ or ‘mischief rule’
[Anderton v. Ryan 1985 2 ALL ER 355], enables consideration of four matters in
construing an Act: (i) What was the law before the making of the Act, (ii) What
was the mischief or defect for which the law did not provide, (iii) What is the
remedy that the Act has provided, and (iv) What is the reason of the remedy. The
rule then directs that the courts must adopt that construction which 'shall
suppress the mischief and advance the remedy '
In that way amendment of 1977 vide Sec. 23 (5-A) could have been saved. In the
alternative it was possible for appropriate government to bring new statute on
the subject of subsistence allowance. The states of Karnataka, Tamil Nadu, and
West Bengal etc. have enacted statutes on the subject naming them as Payment
of Subsistence Allowance Act. So as to save the 1977 amendments to model
standing vide Sec. 23 (5-A) the Maharashtra Govt. could have enacted the law
on same lines, which can still be done.
In addition there are many changes which are required to be made by way of
amendments to give justice to workmen and prevent managements from
misusing the provisions.
So as to advance the cause of justice, it is necessary to curtail this arbitrary
power by prescribing the conditions which are to be satisfied, before suspension
pending enquiry is resorted to. It is further necessary to provide legal remedy to
workman, who is aggrieved by the suspension pending enquiry and which in the
opinion of the workman is vindictive and unjustifiable. At present no such remedy
is available to individual workman either in Industrial Dispute Act 1947 or in
M.R.T.U. and P.U.L.P. Act 1971.It is also necessary to provide that maximum
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period of suspension pending enquiry does not exceed three months and beyond
that period the workman would be entitled to full wages.
In many cases during or after enquiry,

it is found that there is not enough

material to establish the charges against the workmen and the workman is either
warned or suspended as punishment and matter is closed. No reimbursement of
the wages is made which were illegally deducted under the guise of subsistence
allowance pending enquiry. The workman as an individual has no legal remedy
against such arbitrary and illegal deduction. It is necessary to make it obligatory
to reimburse the difference in salary and subsistence allowance if sufficient proof
is not found in domestic enquiry to justify termination of service and the workman
is merely warned or suspended by way of punishment. Simultaneously there
should be legal remedy available to individual workman to challenge such
warnings and suspensions before appropriate legal forum. This is possible by
making suitable amendments in Industrial Disputes Act 1947 and M.R.T.U. and
P.U.L.P. act 1971
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Ashok  10 January 2018

Dear sir I am ASHOK from Bangalore I am working in a MNC organisations
a Regional Business Manager and on 8th January my NSM informed me
to give resignation without inform me before because of no sales. Today
also NSM called about resignation told you won't get salary after
resignation also. Please suggest me what to do.

Ashok  10 January 2018

Dear sir I am ASHOK from Bangalore I am working in a MNC past 6
months, In this month 8th January my NSM informed you sent resignation
to the because of less sales. I told that I need time but they refused. Today
NSM called me and said that you won't get salary of DECEMBER also after
resignation also. Please suggest me what to do. Regards ASHOK KUMAR
N
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